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1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claims 1-3, 6-9, 12-14, 17-20, 23-26 are rejected under 35 U.S.C. 102(b) as 
being anticipated by Carter et al (5,036,858). 

Carter et al teaches a device and method for acoustically stimulating the brain having a 
programmable signal generator (24) that generates two acoustical signals, a user 
interface (48) to adjust the parameters, including the frequency and volume and first 
and second ear pieces that (32 and 36) for stimulating the brain into a desired state. 
Carter et al teaches (column 1 , lines 10-29) using different frequencies between 1 hertz 
and 10 hertz for treating problems such as trouble learning or sleeping problems. 

3. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

4. Claims 4-5, 15-16 and 27 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Carter et al in view of Masaki (4,834,701). 

Carter et al discloses the claimed device except for specifically showing the use of sine 
waves. Masaki discloses a similar device that produces two different signals that are 
delivered to a person's ears to stimulate the brain and teaches that it is well known to 
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use sine waves as the acoustical signals. Therefore a modification of Carter et al such 
that the signals used are sine waves or forms of sine waves would have been obvious 
since Masaki shows that sine waves are routinely used as acoustical signals to 
stimulate the brain. 

5. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

6. Claims 9 and 20 are rejected under 35 U.S.C. 112, second paragraph, as being 
indefinite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Claims 9 and 20 appear to be directed to the intended use of the device and fail to 
provide and further limitations to the apparatus. 

7. Claims 10-1 1 and 21-22 are objected to as being dependent upon a rejected 
base claim, but would be allowable if rewritten in independent form including all of the 
limitations of the base claim and any intervening claims. 

8. The information disclosure statement filed 08/29/03 fails to comply with 37 CFR 
1 .98(a)(1 ), which requires the following: (1 ) a list of all patents, publications, 
applications, or other information submitted for consideration by the Office; (2) U.S. 
patents and U.S. patent application publications listed in a section separately from 
citations of other documents; (3) the application number of the application in which the 
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information disclosure statement is being submitted on each page of the list; (4) a 
column that provides a blank space next to each document to be considered, for the 
examiner's initials; and (5) a heading that clearly indicates that the list is an information 
disclosure statement. The information disclosure statement has been placed in the 
application file, but the information referred to therein has not been considered. 
With regard to the above information disclosure statement it appears that there is only 1 
page while it is indicated that there are 2 pages. The page listing the Foreign Patent 
Documents and Other Art appears to be missing. 

9. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Wilson et al is cited to further show the state of the art. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to John P. Lacyk whose telephone number is 571-272- 
4728. The examiner can normally be reached on Mon-Fri, 8:30-5:00. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on 571-272-4726. The fax phone number 
for the organization where this application or proceeding is assigned is 703-872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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